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Arising out ofOrder-in-Original No SD-04/16/Ac/2015-16 Dated 28.03.2016 Issued

by Assistant Commr STC, Service Tax, Ahmedabad

ti" 3l41C'lcfictf cITT .=rr=f :g:q' W Name & Address of The Appellants
M/s. Pradeepkumar Surajbali Saroj Ahmedabad

za ar9 3mar a sine st{ sf anfq U@ If@art #t 3r4ta Raffa var a a
ma ?
Any person aggrieved by this Order-in-Appeal may filcfan appeal to the appropriate authority in
the following way:-

#tar zc, sq zca vi hara 3rat#tu qarferar al 3rft
Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

fcrrfn:r~. 1994 cBl t1RT 86 t 3if r9a ahf -qrn cBl \TIT~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

~ ahfm 1Tlo ft zcea, sa zycan vi hara arfl#ta urn@avr 3j. 2o, #cc
g1R-t.Jc<:>1 cfil-ql-3°-s,~ -.=f<R, 3-hFlctlislli;-380016 .

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) sr4)4tr =mrnf@erau ast fa4hr ar@fr, 1994 cBl' tTNT 86 (1) cfi ~ ~~
Ruma81, 1994 cfj" frn:r:r 9 (1) aiaf feufRRa 1:pr=f ~.-er- 5 l{ 'cfR >ffcrm l{ cffr \JJT
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l{ gi hara al ir, ant t l=fi.r 3tR wnm ·7Ir up#fr qg s lg zu #a a t agi T
1000 /- #6rra ihfty raj hara ht l=fi.r, &!1'rf cJft l=fi.r 3tR wnm ·7nr if1 ug5 al4 ZIT
50 ~ dCP m m ~ 5000 / - #)a u#ft &hf1 ii ara at l=fiiT , &!1'rf cJft l=fi.r 3tR wnm -.rm
~~ 50 Garg zuta Gnt ? asi7, 1oooo/±#ftzf I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall pe filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest dem\anded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Regis_trar of the bench of nominated Public Sector
Bank of the place where the bench of Tribunal is situat~d.
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(iii) The appeal Linder sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ar,companied by a copy of order of. Commissioner Central Excise (Appeals)(OIA)(one of
which shall b_e a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal. .

2. 7..[l!.m:~1'r!ml ~~ wn 3rR#'J-wr. 1975 sl rai r srgqtt-1 siafa ReafRa f@lg
3rm qa 3rt vi err If@rmrt a 3r? # qR R 6.so/-- ha at nznau zyea fae
"fPIT 5r,TI 'tfll% I;/ I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. far ggc, war zyen vi ta1a 37fl@h1 +unfrawn (arfff@) Rural, 1o2 i fla
vi art ii@a aii at fsRraaa [nij al 3it f en an[fa Ran war &l

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20'14, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax. "Duty demanded" shall include:
(i) amount determined under Section ·11 D;
(ii) amount of erroneous Cenval Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules .

. c::,, Provided further that ttie provisions of this Section shall not apply to the stay
applicatioi1 and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) zr «iaof ii,s 3r?er h llli13f@;'f m\'trcITT'UT 'lllvar 5ti are 3rzrur area5 Tr c;us"

fcr~~ c'IT 'JlfclT fcITTr wr area 1o% yrarw 3l 5zfhaau faafrTazyg m-
10% 3_fR'flcf lR~~~~I

4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
pe1ialty, where penalty alone is in dispute.
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Shri Pradeepkumar Surajbhai Saroj, Nr. Baliyadev, Bavla, Ahmedabad

(hereinafter referred to as 'appellant') has filed the present appeal against
Order-in-Original No. SD-04/16/DC/2015-16 dated 28.03.2016 (hereinafter

referred to as 'impugned order') passed by the Assistant Commissioner,
Service Tax, Division-IV, Ahmedabad (hereinafter referred to as 'adjudicating

authority').

2. The facts of the case, in brief, are that the appellant is engaged in
providing the service of 'Manpower Recruitment & Supply Agency' and

supplies labourer/ worker to his customers. During the course of audit of the
records of M/s. Bhagwati Autocast Ltd., Bavla, it was noticed that for the
period 2009-2010, the appellant had supplied labours/ workers to the above

mentioned factory for attending various works, related to manufacture of

final products, on contract basis. However, on further scrutiny it came to
light that the appellant did not discharge his Service Tax liabilities.
Accordingly, periodical show cause notices were issued for the periods from
2009-10, 2010-11, 2011-12, 2012-13 and 2013-14. As the appellant
continued to follow the practice of not paying Service Tax, information for the

further period from April 2014 to March 2015 was called for from M/s.
Bhagwati Autocast Ltd. Thereafter, a show cause notice, dated 08.12.2015,
was issued to the appellant. The adjudicating authority, vide the impugned

order, confirmed the demand of Service Tax of Z 58,900/- under Section
73(1A) of the Finance Act, 1994. He also ordered for the recovery of interest
under Section 75 of the Finance Act, 1994 and imposed penalty under

Sections 70, 76, 77 and 78 of the Finance Act, 1994.

3. Being aggrieved with the impugned order, the appellant filed the
present appeal. The appellant stated that he denies all allegations imposed

vide the impugned order. The appellant further argued that he is not
providing the services of Manpower Recruitment & Supply Agency but carry
out work at the premises of M/s. Bhagwati Autocast Ltd. on per MT basis at

site. It is the responsibility of the contractor to hire the manpower and all the
control and supervision was being carried out by the appellant and there was
no control and supervision by M/s. Bhagwati Autocast Ltd. The appellant was
not providing services related to Manpower Recruitment & Supply Agency but
carrying out work at the premises of M/s. Bhagwati Autocast Ltd. on principal
to principal basis. The appellant, in support of his claim, has relied upon the

case laws of S. s. Associates vs. CCE, Bangalore, Divya Enterprise vs. CCE,

Mangalore and Ritesh Enterprise vs. CCE, Bangalore. The appellant has also
stated that the entire demand is time barred. The issue covers the period of

01.04.2014 to 31.03.2015 and the show cause notice was issued on
08.12.2015. The show cause notice has invoked extended period of limitation
alleging that the appellant has suppressed the information from the
department. But there is no suppression or willful wrong statement on the
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part of the appellant. That, the appellant has clearly indicated his
transaction in TDS certificate, Income Tax return and financial statement.
The appellant has further requested to delete the penalty under' Sections 78
of the Finance Act, 1994. He has further stated that penalty under Sections

76 and 77 cannot be simultaneously imposed.

4. Personal hearing in the case was granted on 06.01.2017 wherein Shri
Vipul khandhar and Smt. Rachana khandhar, both Chartered Accountants, on
behalf of the appellant appeared before me and reiterated the contents of
appeal memorandum.

5. I have carefully gone through the facts of the case on records,
grounds of the Appeal Memorandum, the Written Submission filed by the
appellant and oral submission made at the time of personal hearing. To begin

with, I take the first contention of the appellants pertaining to whether the
appellant was actually engaged in the service of manpower supply or
carrying job work on kg rate basis at site. In this regard I agree with the
adjudicating authority that the appellant was involved in a contractual work
with M/s. Bhagwati Autocast Ltd. The appellant's contention that he was

having a relation under principal to principal basis with M/s. Bhagwati
Autocast Ltd. is not supported by any documentary evidence. Simply stating
that he was not a labour supplier but doing job work on kg rate basis at site
does not suffice the purpose of the appellant and it seems to be a mere
afterthought on his part. The adjudicating authority has categorically stated
that the terms and conditions of the contract made between M/s. Bhagwati
Autocast Ltd. and the appellant categorically confirm his views. Thus, the
case laws cited by the appellant do not hold any ground as they discuss the
issue of job work and not Manpower Recruitment & Supply Agency.

6. As regards the issue that the show cause notice is hit by the law of
limitation I agree to the views of the adjudicating authority that there has
been suppression of facts and hence extended period has been rightly
invoked. Therefore, the argument of the appellants that the show cause
notice is hit by the law of limitation, under Section 73 of the Finance Act,
1994, is not acceptable to me. Further, regarding his argument that no
suppression can be invoked as he has clearly indicated in TDS certificates,
Income Tax returns and financial statements I would like to quote the
judgement of Hon'ble CESTAT, Mumbai in the case of M/s. Daichi Karkaria
Ltd. vs. CCE, Pune-I where the Hon'ble CESTAT, Mumbai proclaimed that;

".... if some information is available in various reports and returns

which are to be formulated in compliance to other statutes, it does

not lead to a conclusion that the utilization of credit for the activity

of renting is known to the Department. The Department is not

supposed to know each and every declaration made outside the

Central Excise and Service Tax law. Even if the Financial Report is

available to the audit, the same is meaningless in the sense that it

0
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does not indicate that input Service Tax credit utilized to pay
the tax liability on such renting of property. The appellant's
argument on limitation is rejected."

7. Regarding their third plea that penalty under Sections 76 and 77 cannot
be simultaneously imposed I believe that the appeallant has confused Section

78 with Section 77. Penalties cannot be simultaneously imposed under
Section 76 and 78 of Finance Act, 1994 after 10.05.2008. There is no rule
prescribed that states that there cannot be simultaneous imposition of

penalty under Section 76 and 77 of Finance Act, 1994. All the case laws
quoted by the appellant talk about simultaneous imposition of penalty under

Section 76 and 78 and not under Section 76 and 77. In view of the above

discussion, the argument of the appellant is not tenable under the rule of

law. I uphold the imposition of penalty under Section 77.

8. AS regards simultaneous imposition of penalty under Section 76 and

Q 78 of the Finance Act, 1994, the appellants have argued that same is not
permissible. I agree to the argument of the appellants and would like to

quote the judgment of CESTAT, Ahmedabad in the case of M/s Powertek
Engineers vs CCE Daman. In this case the view of the Hon'ble CESTAT is as

below;

"By their very nature, Sections 76 and 78 of the Act operate in

two different fields. In the case of Assistant Commissioner of

Central Excise v. Krishna Poduval - (2005) 199 CTR 58 = 2006

(1) S.TR. 185 (Ker.) the Kera/a High Court has categorically
held that instances of imposition of penalty under Section 76

and 78 of the Act are distinct and separate under two

provisions and even if the offences are committed in the course

of same transactions or arise out of the same Act, penalty

would be imposable both under Section 76 and 78 of the Act.

We are in agreement with the aforesaid rule. No doubt, Section
78 of the Act has been amended by the Finance Act, 2008 and
the amendment provides that in case where penalty for

suppressing the value of taxable service under Section 78 is

imposed, the penalty for failure to pay service tax under

Section 76 shall not apply. With this amendment the legal

position now is that simultaneous penalties under both Section

76 and 78 of the Act would not be levied. However, since this

amendment has come into force w.e.f. 16th May, 2008, it

cannot have retrospective operation in the absence of any
specific stipulation to this effect. However, in the instant case,

the appellate authority, including the Tribunal, has chosen to
impose the penalty under both the Sections. Since the penalty
under both the Sections is imposable as rightly held by Kera/a
High Court in Krishna Poduval (supra), the appellant cannot

•
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In view of the facts and discussions hereinabove, since the period involved

in the present case is after 16.05.2008 and since penalty under Section 78
has been imposed under the impugned order, I hold that imposition of

penalty under Section 76 ibid is not sustainable in the eyes of law hence I

drop the same.

contend that once penalty is imposed under Section 78,

. there should not have been any penalty under Section 76 of the

Finance Act. We/ thus/ answer question no. 3 against the
assessee and in favour of the Revenue holding that the

aforesaid amendment to Section 78 by Finance Act/ 2008 shall

operate prospectively. In view of the above/ penalties can be

simultaneously imposed under Section 76 and 78 of Finance

Act/ 1994 for the period prior to 16.05.2008 before its

amendment when proviso to Section 78 was added."

'·#Ni
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9. In view of my above discussions and findings, the appeal is disposed off

accordingly.

10. 34lanai-arr z Rt i& 3r4tit ar fqzrl 30ta ath fn sar t
10. The appeal filed by the appellants stands disposed off in above terms.
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CENTRAL EXCISE, AHMEDABAD.

ATTESTED

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
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BY R.P.A.D.

To,
Shri Pradeepkumar Surajbhai Saroj,

Nr. Baliyadev, Bavla,

Ahmedabad

Copy To:

1. The Chief Commissioner, Central Excise, Ahmedabad zone,Ahmedabad.
2. The Commissioner, Service Tax, Ahmedabad.
3. The Assistant Commissioner, system, Service Tax, Ahmedabad
4. The Deputy/Asstt. Commissioner; Service Tax, Division-IV, Ahmedabad.
5. Guard File.
6. P.A. File.
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